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ACTION TO SET ASIDE FOR FRAUD 
by 
H. CALVERT 
Lecturer in Law, University of Tasmania 


Once final judgment has been given, the Courts are 
understandably reluctant to enter into any review of their 
decisions, or to re-open a case. The maxim interest rei 
publicae ut sit finis litium, and its subsidiary of particular 
application, nemo bis vexari potest pro eadem causa qualify 
much better for classification as general rules than do most 
other maxims. But even general rules have their exceptions, 
and in spite of the judicial policy of finality, there are 
certain circumstances in which, although final judgment 
may have been pronounced, the courts will nevertheless 
reconsider a matter. There may be a clash of policy, a 
conflict between the policies of certainty and justice, and 
the reconciliation of this conflict, at Common Law, appears 
as a compromise. In short, it may be stated firstly, that 
the grounds for initiating proceedings in the first place are 
much wider than the grounds for re-opening, and secondly, 
that the degree of proof may be much more stringent in 
an action to set aside than it is in the normal civil case. 

1. The Scope of the Action 

Were legal procedure perfect, justice would always be 
obtainable in any action. Practical difficulties and human 
imperfection, however, exclude this possibility. The 
judgment reached may fall short of the merits of the case 
because of surprise at the hearing, because of failure to 
obtain vital evidence either through the party’s own lack 
of diligence, that of his solicitor, or through circumstances 
in which no blame can be attached to anyone, because of 
fraud in the court, by one of the parties, or by vital 
witnesses, without the knowledge of either party, or because 
of error. Most Common Law jurisdictions nowadays 
recognise procedure by way of application to set aside and 
for a new trial in these circumstances. But in some cases, 
fraud in particular, this procedure may fall out of time, 
not because of any inefficiency but simply by virtue of the 
fact that no amount of diligence can uncover a clever fraud, 
and its emergence as a ground of complaint often depends 
upon a change of heart in one of the persons implicated 
in it. Changes of heart are not likely to be drastically 
hurried on by Rules of Court as to times for appeal. 

Should this happen, should knowledge of and ability to 
establish fraud emerge after judgment has become final, 
two courses are normally available to the party suffering 
by the fraud. Firstly, it may be possible to make application 
to the court to suspend Rules of Court as to time, thus 
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allowing procedure by way of application to set aside and 
for a new trial in the normal way. Secondly, and even if 
this last-mentioned procedure fails, there is the separate 
action to set aside on grounds of fraud; for this is an 
original action subject only, in the absence of statutory 
expression to the contrary, to the normal rules as to 
limitation of actions. Thus, at the most, time runs only 
from the discovery of the fraud, as opposed to from the 
delivery of judgment in the first proceedings.[1] Thus, in 
Coaks v. Boswell[2] LORD SELBORNE was able to hold that 
“The time which had elapsed . .. might have been a 
serious obstacle to the relief sought if rested on any other 
ground than that of fraud; but if fraud were proved, that 
difficulty would be overcome,” whilst in another case,[3] 
a lapse of 20 years was held to be no bar to proceedings 
to set aside for fraud. 


Yet another factor may complicate proceedings by way 
of application to set aside and for a new trial, while leaving 
the original action to set aside for fraud untouched. This 
factor is the existence of an unsuccessful appeal[4] from 
the judgment in the first proceedings. It is not clear that 
an unsuccessful appeal does bar a further application for 
a new trial. In Longworth v. Campbell,[5] the Supreme 
Court of New South Wales reached the conclusion that 
the matter was one of principle and not of authority: 
“There is no case reported in which, after a Rule for a 
new trial had been discharged, and discharged with costs, 
a Rule for a new trial has subsequently been granted. But 
it does not follow that because no authority has been cited, 
we are not therefore to make a precedent, if the principles 
upon which matters of this kind are decided and justice... 
require it.”[6] This view appeared to receive some support 
after Federation, in the High Court in Ronald v. Harper(7] 
where dicta of GRIFFITH, C.J.,[8] and BARTON, J.,[9] allude 
to the possibility of re-opening in the State Supreme Court, 
whilst holding, however, that the High Court has no such 
jurisdiction. The position is made more clear in Grierson 
v. R.[10] In that case, the judgment of DIXON, J., makes 
it clear that appeal is a statutory remedy, and that the 





[1] Depending upon the provisions as to limitation applicable in 
the particular jurisdiction, 

[2] (1886), 11 App. Cas. 232, 235. 

[3] Goldring v. National Mutual Life etc. (1916), 22 C.L.R. 336. 

[4] “Appeal” is used throughout in the wide sense as including 
motions for a new trial. 

[5] (1882), 3 L.R. (N.S.W.) 329, 

[6] ibid, per Sir J. Martin, C.J. at p. 335. 

[7] (1910), 11 C.L.R. 74. 

[8] ibid. at Pp. = 

[9] ibid at p. 

[10] (1938), 30 GLE. 431. 
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question as to whether a second appeal will lie is one for 
the construction of the relevant statute. Such a procedure 
he held to be impossible in New South Wales. This, 
however, was without prejudice to an “action . . . to set 
aside a judgment obtained by fraud” which was “an 
independent proceeding equitable in its origin and 
nature.”[11] Thus, although procedure by way of a second 
application for a new trial may be excluded, a separate 
independent action to set aside for fraud is always possible. 


Where both procedures are available, it seems that, 
although redress will not be denied on this ground, it is 
nevertheless preferable that an original action for fraud 
be maintained rather than that application for a new trial 
should be made. Procedure by way of application was 
allowed by the Privy Council in Hip Foong Hong v. Neotia 
& Co.[12] though it should be remembered that this case 
had been allowed to proceed the whole way to the Privy 
Council without this technical objection being made, and 
the Privy Council might naturally be reluctant to send it 
back to Hong Kong on this ground. An opportunity was 
presented to the House of Lords to correct this error, if 
error it be, in Jonesco v. Beard[13] some 12 years later. 
All that the House was prepared to say, however, was that 
where fraud was alleged, the proper course, (i.e. the settled 
practice) was to maintain an original action to set aside 
for fraud. In special cases, a new trial might be allowed, 
though no indication is given of what such “special cases” 
might be. It therefore appears advisable, though not 
essential, to proceed by way of original action, where the 
requirements of that procedure are satisfied. 


The circumstances in which the maintenance of an action 
to set aside might be justified are not, however, exactly 
parallel to those in which an application for a new trial 
might be. This is particularly the case as regards the 
source of the fraud. As a general rule, an action to set 
aside can only be maintained against the party who 
committed the fraud.[14] Since a judgment can only be 
set aside as against the other party to it, the action to 
set aside for fraud can only be maintained for fraud by the 
other party, or in the court, as opposed, for instance, to 
fraud, even of a fundamental nature, by a witness, without 
the complicity of either party. It was on these grounds 
that MARTIN, B., disallowed the action in Cammell v. 


[11] Per Dixon, J., at p. 436. 

{12] [1918] A.C. 888. 

[13] [1930] A.C. 298. 

[14] Birch v. Birch, [1902] P. 180 — this case also states an exception 
to the general rule in the case of probate proceedings on the 
ground that proof of a will is good as against the whole world. 
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Sewell,{15] stating: “It was said ... that this judgment 
could be avoided for fraud. This is so if there were fraud 
found to affect it, but there is none. It is impossible to 
say there was any fraud in the Court... . If the defence 
to the suit, by the master or his agent, and Mr, Clausen, 
can be said to be fraudulent, that is not the species of 
fraud to affect the judgment. Such fraud must be a fraud 
in the procuring of the judgment, such as collusion or the 
like, or fraud in the Court itself.” 

2. The Nature of the Action 


The action to set aside for fraud is a cause sui juris, 
commenced by original writ.[16] It is not dependent upon 
statute in its origin, [17] seeming rather to stem from the 
Bill for Review in Chancery.[18] The particulars of the 
allegations are required to be stated in the normal way, 
mere general complaints being insufficient.[19] On two 
points, however, considerable doubt exists. The first of 


these is the matter of proof, and the second is the nature 
and meaning of “fraud.” 


The matter of proof is relevant in two ways in an 
action to set aside for fraud, by reason of the fact that in 
addition to entering a defence on the merits, the defendant 
can also move to stay proceedings not merely on grounds 
of non-disclosure of a cause of action, but also on the 
ground that the plaintiff has not adduced evidence of facts 
which disclose a reasonable probability of the success of 
the action. The plaintiff must therefore, in the first place, 
establish this “reasonable probability.”[20] It is in the 
second place in which the matter of proof is relevant that 
difficulty arises. Prima facie, of course, the normal burden 
of proof in civil actions is applicable,[21] that is to say, a 
balance of probabilities must be established. That doubt 
is cast as to whether this ends the matter is due to two 
factors. The first is that in the analogous application to 
set aside and for a new trial on the grounds of fresh 
evidence not previously disclosed because of fraud the fresh 
evidence must, at the least, be such that it would have been 
conclusive of the result of the cause or matter, had it 
been adduced at the original hearing.[22] The second factor 
is that in allegations such as fraud, which savour of the 
criminal, a higher standard of proof is sometimes required. 
[15] (1858), 3 H. & N. 617, 646. 

[16] Flower v. Lloyd (1887), 6 Ch. D. 297. 

[17] Though, of course, subject to it for its continued existence. 
[18] Per Dixon, J., in Grierson v. R. (1938), 60 C.L.R. at p. 436. 
[19] Baker v. Wadsworth (1898), 67 L.J.Q.B. 301. 

[20] Birch v. Birch, [1902] P. 130. 


[21] Quaere whether it would be sufficient to raise a “reasonable 
doubt” in criminal proceedings 
[22] Hip Foong Hong v. Neotia, F918] A.C. 888. 
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Whether either of these two factors applies to the action to 
set aside for fraud is a matter which has yet to receive 
consideration from an authoritative tribunal. 


The doubt which surrounds the meaning of “fraud” in 
the action to set aside for fraud is due in part to the 
peculiar context of the fraud and in part to the equitable 
origin of the action. The normal action for fraud (the tort 
of deceit) has, as one of its requirements, the making of a 
fraudulent representation, and the rule is often emphasised 
that mere silence is no representation. The policy under- 
lying this rule is, of course, caveat emptor, that unless there 
was an active representation, the plaintiff must be taken 
as having used his own acumen. With proceedings in court, 
however, the situation may be radically different. A 
withholding of vital evidence within the knowledge of one 
party may be calculated to, and may obviously, lead to a 
conclusion far from representing the merits of the case 
entirely independently of any choice, exercise of discretion 
or reliance on acumen by the injured party. This fact 
appears to be recognised in Coaks v. Boswell, supra, in which 
case, although the action failed on the grounds that the 
fraud was not proved, it nevertheless seems to be acknow- 
ledged that a withholding or deliberate concealment of 
relevant evidence may amount to fraud. Colclough v. 
Bolger{23] seems to go even further than this, for in that 
case, a decree of the Court of Chancery was set aside on 
the ground of “undue mismanagement,” [24] there being no 
allegation of fraud in the C.L. sense. A similar ground was 
successfully relied upon in Brooke v. Mostyn.[25] It would 
seem, however, on principle, that in those jurisdictions 
which have adopted the “fusion” of Law and Equity 
instituted by the Judicature Acts in the United Kingdom, 
the application of “equitable fraud” to actions to set aside 
for fraud would be confined to its original scope, that is to 
say, to cases in which Equity has recognised a more 
stringent duty existing between parties by virtue of some 
relationship. In other jurisdictions, of course, the question 
does not arise. 


Times appear to have changed since PHILLIMORE, J., 
was able to regard the action to set aside for fraud as a 
legal commonplace.[26] Its comparative infrequency in 
litigation today may reflect improved ethical standards in 
society, improvement in the function of “regular” methods 





[23] (1816), 4 Dow. 54, 3 E.R. 1087. 
24] Per Lord Eldon, 4 Dow. 62, : Ae R. 1090. 
25] (1864), 2 De G. J. & Sm. 3 

[26] Cole v. Langford, [1898] : OB. 36. 
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of review, or a higher standard of judicial surveillance of 
proceedings. None of these factors, however, can entirely 
rule out the possibility of abuse of legal procedure in the 
manner which has been dealt with. The action to set aside 
for fraud may be said to play a dual role in the quest for 
justice, that of rectification and that of deterrence. For 
these reasons it is perhaps not unworthy to hope that it 
does not fade into obsolescence. 





INTERDUM 
by 
SCRUTATOR 


A Sequel to Soviet Legislation 


An extremely interesting case in private international 
law was decided a few months ago in the Chancery Division. 
Reported under the title Re Banque des Marchands de 
Moscou (Koupetschesky), [1957] 3 All E.R. 182, it throws 
a flood of light on legal aspects of the Russian revolution 
of 1917 which are not generally known abroad, especially 
on the initiation and construction of Soviet legislation. The 
occasion was the hearing of an application upon what was 
in effect a summons for directions as to the destination of 
the surplus assets of the bank, provisionally estimated at 
£50,000. Incorporated in the year 1866 under the laws of 
imperial Russia as a company limited by shares, the bank 
carried on banking business until, like all other tsarist 
banks in Russia, it was dissolved in the early years of the 
soviet revolution. Several years later — in 19382 — a 
winding-up order was made in England under s. 338 (1) 
(d), of the Companies Act 1929, on the footing that the 
bank was an unregistered company which had been 
dissolved; the order being expressed to be “without 
prejudice to the claim of the Crown to any of the assets 
of the said company which may have become bona 
vacantia.” The questions which the summons issued by 
the liquidator sought to have determined were whether the 
surplus assets of the bank remaining after satisfying all 
its liabilities and the costs and expenses of the liquidation 
(i) passed to the Crown as bona vacantia, or (ii) were 
distributable among the contributories of the bank in 
accordance with the provisions of Part 5 of the Companies 
Act 1948, or (iii) were distributable or applicable in some 
other and if so what manner. 
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The summons was heard by Mr. Justice Roxburgh, who 
sat for five days. As every practitioner knows, in an 
English court foreign law is a question of fact. The only 
evidence of Russian law offered in these proceedings was 
given by an expert called on behalf of the personal repre- 
sentative of a deceased Russian former shareholder. In 
his lengthy reserved judgment the judge stated that the 
particular question with which he was concerned could not 
have arisen in a Russian court; that nobody could be better 
qualified to give evidence on this branch of Russian law 
than Dr. Dobrin (the expert witness). 


The decision of the court was that the Crown had, at 
the present stage of the liquidation, no claim to this fund 
as bona vacantia and that the liquidator must take the 
proper steps to discover whether any claimants could prove 
their title to share in the surplus assets on the footing of 
this judgment. The order of the court was expressed in a 
“declaration that the surplus assets of the bank which 
under English law are unaffected by the Soviet legislation 
for the confiscation of the assets of the bank (including the 
surplus estimated at the sum of £50,000 ....) are not at 
the present stage payable to the Crown as bona vacantia 
but should continue to be dealt with in accordance with the 
provisions of the Companies Act 1948, and on the footing 
that on the dissolution of the bank the former shareholders 
of the bank became entitled to participate in any available 
assets to an extent which bears the same proportion to 
the assets as their shares bore to the total issued capital 
of the bank at the date of its dissolution.” 
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OWNERSHIP OF THE MATRIMONIAL HOME* 


A series of recent cases relating to the ownership of 
houses purchased by married couples for their own occu- 
pation provide an interesting illustration of social change. 


In the good old days it was generally considered to be 
both the privilege and the duty of the husband to provide 
the matrimonial home. If it was rented he was the tenant; 
if it was purchased then, in the great majority of cases, he 
paid the purchase money out of his own resources and 
took a conveyance in his sole name. It was rare indeed 
for a bride or her father to purchase a house for the young 
couple, and usually, where she or he did so it was (at all 
events among the wealthier classes) made the subject of a 
marriage settlement. 

Purchase in the wife’s name 


The few cases where a husband, who provided the pur- 
chase money, arranged that a conveyance should be taken 
in the wife’s name were probably prompted by a desire to 
protect the wife in the event of the husband’s bankruptcy. 
Such a purchase is regarded as an “advancement” and 
the resulting trust which ordinarily arises on the purchase 
in the name of another is excluded, see Glaister v. Hewer 
(1803), 8 Ves. 195. This is so even where the conveyance 
is made before the marriage. Thus, in Moate v. Moate, 
[1948] 2 All E.R. 486, the purchase was completed by 
conveyance on November 13 and the parties were not 
married until December 7 of the same year. It was 
suggested that a transfer from fiancé to fiancée is on the 
same footing as any transfer between strangers, but 
JENKINS, L.J., would have none of this, saying: “I can 
see no practical distinction for this purpose between a 
transfer by an intended husband to an intended wife and 
a transfer as between a husband and a wife. The reason 
for presuming advancement is stronger where the gift is 
made in contemplation of the marriage before it is actually 
solemnised than it is where the transaction is post-nuptial. 
It seems to me the presumption would be, in the former 
case, that the intending husband is making a gift to the 
lady in consideration of the marriage, a gift by way of 
wedding present which he intends to take effect in her 
a beneficially provided the marriage is duly solemn- 
ised.” 


It is doubtful whether such a purchase, amounting as 
it does, to an out-and-out-gift is a “settlement” which the 
court can vary in the event of the dissolution of the 
marriage. It appears from Hubbard v. Hubbard, [1901], 


*By courtesy of the Law Journal, England. 
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p. 157, that it is not, but this case was criticized by 
DENNING, J., as he then was, in Smith v. Smith, [1945] 
1 All E.R. 584, and it may be that it would not now be 
followed. 


Purchase by the husband in joint names 


In Smith v. Smith (supra) the husband provided all 
the purchase money but the house was conveyed to the 
spouses in fee simple as joint tenants on trust for sale, and 
to hold the net proceeds of sale and the net profits until sale 
on trust for themselves as beneficial joint tenants. The 
result, as DENNING, J. said, was “that the husband and 
wife held a joint tenancy of the legal estate in the land 
(which could not be severed) and an equitable joint tenancy 
in the income of the land pending sale and of the proceeds 
eventually arising from the sale (which could be severed 
by taking appropriate steps). The presumption is that the 
interest of the wife was intended by the husband as an 
advancement by him. So long as husband and wife were 
living together in the house, they, of course, shared the 
occupation and acquiesced in a postponement of sale, and 
if they had continued in that way till one died the survivor 
would have the whole legal and beneficial interest in it. 
If they together let or sold the house, either of them could 
sever the equitable joint tenancy in the income or proceeds 
whereupon each would be entitled to one-half. No letting 
or sale could, however, be effected by one without the 
consent of the other, except by order of the Court of 
Chancery, which would consider whether in the particular 
circumstances it was right and proper that such an order 
should be made”. 


In fact, a decree absolute was made terminating the 
marriage, and DENNING, J. held that the conveyance, being 
a “continuing provision” for the wife was a settlement 
which could be varied under s. 192 of the Supreme Court 
of Judicature (Consolidation) Act 1925. It could not be 
varied by treating the respondent wife as dead, because 
that would affect the purchaser’s covenants without the 
vendor’s consent; but, if the petitioner’s husband made out 
a claim on the merits, the appropriate course would be to 
leave the legal estate undisturbed but to substitute a trust 
for the petitioner alone and order the wife to deliver 
possession to him. 


Purchase in husband’s name out of moneys contributed by both 
spouses 

From the reported cases it would seem that today the 
most usual way for a young couple to purchase a home is 
for each of them to contribute any cash under his or her 
control and for the balance to be raised (usually from a 
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building society) by mortgage. In such case the conveyance 
is commonly made to the husband alone and he is solely 
liable under the mortgage. 


In Re Rogers’ Question, [1948] 1 All E.R. 328, it seems 
that the husband had no cash. The wife found the house, 
the price of which was £1,000, opened negotiations for the 
purchase, and, on a contract being made in the name of 
the husband, paid £100 by way of deposit. The house was 
conveyed to the husband who raised the balance of £900 
by a mortgage to a building society and entered into an 
indemnity policy required by the society. After the 
marriage foundered each party claimed, in proceedings 
under s. 17 of the Married Women’s Property Act 1882, 
that he or she was solely entitled to the beneficial owner- 
ship. After hearing the parties and two witnesses called 
by the wife, ROXBURGH, J. came to the conclusion that the 
parties intended to contribute to the purchase in the 
proportions of nine-tenths and one-tenth. On an appeal 
against his finding it was held that RoxBuRGH, J.’s in- 
ference was reasonable, the present Master of the Rolls, 
who delivered the leading judgment, saying: “When two 
people are about to be married and are negotiating for a 
matrimonial home it does not naturally enter the head of 
either to enquire carefully, still less to agree, what should 
happen if the marriage comes to grief. What the judge 
must try to do in all such cases is, after seeing and hearing 
the witnesses, to try to conclude what at the time was in 
the parties’ minds and then to make an order which, in the 
changed conditions, now fairly gives effect in law to what 
the parties, in the judge’s finding, must be taken to have 
intended at the time of the transaction itself”. The value 
of the house had in fact greatly increased above £1,000 by 
the time of the proceedings, but to achieve fairness in all 
eventualities it was ordered that if nine-tenths of the 
purchase price should be insufficient to discharge the 
mortgage the husband should make good the deficiency to 
the wife. 


Subsequent cases, however, have moved away from 
the arithmetical quantification of interest made in Re 
Rogers’ Question. In Rimmer v. Rimmer, [1952] 2 All 
E.R. 863, the wife provided the deposit (£29) and the 
husband raised the balance of the purchase money (£481) 
on a building society mortgage, but there the resemblance 
of facts with those in Re Rogers’ Question ended, for the 
mortgage was paid off, as to £151 out of housekeeping 
money provided by the husband, and as to £280 out of the 
moneys belonging to the wife, who also supplied the furni- 
ture out of her own resources. After: the termination of 
the marriage the house was sold for £2,117 and the question 
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for determination under s. 17 of the Act of 1882 was the 
destination of this sum. On the matter coming before the 
Court of Appeal the present Master of the Rolls, who 
again delivered the leading judgment, with which the other 
members of the Court concurred, laid down as a general 
rule that in each case the question should be posed what is 
fair and just, having regard not merely to what occurred 
at the time when the property was purchased, but also 
to the light which the whole conduct of the parties threw 
on their relationship together as contributors to the 
property which was their joint matrimonial home. On 
the facts it was held that the house was purchased through 
the joint efforts of the spouses and that their beneficial 
interests ought not to be arithmetically related to the 
amount of their contributions, but that a fair division of 
the proceeds of sale would be a division in equal shares. 
As explained by DENNING, L.J., if the wife had used more 
of her own money to pay the housekeeping expenses the 
husband’s money could have been used to pay off the mort- 
gage, while ROMER, L.J., summed up by saying that the 
only general principles which emerge are, first, that cases 
between husband and wife ought not to be governed by the 
. same strict considerations, both at law and in equity; as 
are commonly applied to the ascertainment of the respec- 
tive rights of strangers when each of them contributes to 
the purchase price of property, and secondly, that the old- 
established doctrine that equity leans towards equality is 
peculiarly applicable to disputes as to ownership of the 
matrimonial home, where the facts as a whole permit its 
application. 


Rimmer v. Rimmer was followed and applied in 
Fribance v. Fribance, [1957] 1 All E.R. 357, where the 
husband had contributed £130 and the wife only £20 
towards the deposit of £150 required on the purchase of a 
leasehold dwelling-house which was assigned to the husband 
alone. £800 was raised on mortgage and a policy of insurance 
taken out to cover the mortgage repayments. The parties 
lived on the ground floor, sub-letting the two upper floors 
at rents sufficient to cover most of the outgoings, including 
the mortgage repayments, so that the spouses were able 
to acquire the leasehold without any expenditure beyond 
the £150 deposit. The proportions in which they con- 
tributed this sum were ascertained, but the Court of 
Appeal rejected the husband’s claim that the wife’s interest 
must be limited to £20 unless she could establish some 
contract, gift or enforceable trust: DENNING, L.J., saying 
as to this: “A wife is not to be put to proof of a contract 
or gift as if she were a stranger’. His Lordship went on 
to consider Rimmer v. Rimmer (supra) and Cobb v. Cobb, 
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[1955] 2 All E.R. 696, as to which see below, and said: 
“If it is clear that the property, when it was acquired, was 
intended to belong to one or other absolutely, as in the 
case of investments, or that they intend to hold it in 
definite shares, as sometimes happens when they run a 
business, then effect must be given to their intention; and 
in that case the title is not to be altered by subsequent 
events unless there has been an agreement to vary it. In 
many cases, however, the intention of the parties is not 
clear, for the simple reason that they never formed an 
intention, so the Court has to attribute an intention to 
them. This is particularly the case with the family assets, 
by. which I mean the things intended to be a continuing 
provision for them during their joint lives, such as the 
matrimonial home, and the furniture in it. When these 
are acquired by their joint efforts during the marriage, the 
parties do not give a thought to future separation. They 
do not contemplate divorce. They contemplate living in 
the house and using the furniture together for the rest of - 
their lives. They buy the house and furniture out of their 
available resources without worrying too much as to whom 
it belongs . . . So long as they are living together, it does 
not matter which of them does the saving and which does 
the paying, or which of them goes out to work or which 
looks after the home so long as the things they buy are 
used for their joint benefit”. From this His Lordship 
concluded, and the other Lord Justices agreed, that on the 
break-up of the marriage, the house belonged to the parties 
equally. 


The trend towards equality in decisions concerning the 
ownership of family assets when both spouses have con- 
tributed, albeit in unequal shares, to the cost was strikingly 
illustrated in Macdonald v. Macdonald, [1957] 2 All E.R. 
690. There the husband, wife and wife’s mother joined 
in a “family enterprise” to provide and furnish a home. 
The wife and her mother contributed £215 out of the 
purchase price for the house of £715, and the husband, to 
whom the house was conveyed, raised £500 on mortgage, 
though some of the instalments on the mortgage were paid 
by the wife. The furniture was provided by the wife’s 
mother, who died intestate before the proceedings, leaving 
the wife as her sole statutory beneficiary. In these circum- 
stances ROXBURGH, J. held that each of the parties had a 
substantial beneficial interest, that it was impossible to 
take a proper account, and that accordingly the principle 
of equality must be applied. Since the wife had become 
entitled to her mother’s share, he made a declaration that 
the wife was entitled to two-thirds and the husband to one- 
third. 





















and Solicitors Journal, March, 1958 


Vol. 11 OWNERSHIP OF MATRIMONIAL HOME 45 





Purchase in joint names out of moneys contributed by both spouses 


Cobb v. Cobb (supra) was different from the cases 
which have just been considered in that the matrimonial 
home there was conveyed to the husband and wife as joint 
tenants. They were both earning and each had contributed 
£230 to the actual cost, and they both assumed respon- 
sibility under a mortgage to secure £1,300. In fact the 
husband made all the mortgage repayments that were 
made, the wife using her income for general housekeeping 
expenses and replacements. Here it was held that the 
principle that equality is equity is particularly applicable 
where the property was taken in joint names and intended 
to be owned by the parties in equal shares, irrespective of 
the fact that it was always intended between the parties 
that the husband should wipe off the mortgage. In fact, 
however, the mortgage was still partly undischarged when 
the marriage broke down and it was ordered that from 
that date the repayments should be borne equally. 


Conclusion 


It may be useful to summarise the result of the cases. 
Where the husband purchases the matrimonial home in his 
wife’s name an advancement will be presumed and she 
will be solely entitled; likewise where he purchases out of 
his moneys in their joint names an advancement of one- 
half the beneficial interest will be presumed, but a con- 
veyance in joint names, and possibly also a conveyance in 
the wife’s name, is a “settlement” that can be varied under 
the Supreme Court of Judicature (Consolidation) Act 1925. 
On a purchase in the husband’s name or in joint names 
out of moneys provided by both parties, whether in equal 
or varying shares, the house will generally be treated as 
belonging in equity to the parties in equa] shares. But 
this is subject to the qualification that the court would 
probably feel constrained to follow Re Rogers’ Question 
(supra) and hold that the parties were entitled in the 
proportions in which they contributed the purchase price 
in a case where these proportions could be exactly estab- 
lished and it was clear that they intended to hold the 
property in those exact proportions. The one case with 
which the Court has not yet had to deal is that in which the 
property is purchased in the wife’s name out of money 
contributed by both parties. When this arises the Court 
will have to decide the question whether the presumption 
of advancement has to give way to the maxim that equality 
is equity as applied in the “family assets” line of cases. 
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CASE NOTES 


Contract 


The decision of the Court of Appeal in Regazzoni v. 
K. C. Sethia (1944), Ltd., [1956] 2 All E.R. 487, reported 
at p. 130, Vol. 9 of this Journal, was affirmed by the House 


of Lords (Regazzoni v. K. C. Sethia (1944) Ltd., [1957] 
3 All E.R. 286). 


Damages 


Negligence — defence of insanity.—The plaintiff claimed 
damages, based on an allegation of negligence, in the use 
of a motor car. The defence was that the driver of the 
car was insane at the time when the injury was suffered. 
The learned judge was of the opinion that the driver 
understood what he was doing and also that he knew he 
was doing wrong but did not consider that these findings 
had anything to do with the case and held that insanity 
was not a defence to an action in tort. Damages were 
assessed and awarded to the plaintiff (Adamson v. Motor 
Vehicle Insurance Trust (1957), 58 W.A.L.R. 56). 


Sale of Land 


Agreement to sell — written memorandum — cheque for 
deposit signed by the purchaser in favour of vendor’s 
solicitor and receipt signed by vendor — whether sufficient 
to satisfy s. 40 of the Law of Property Act 1925.—At a 
meeting between the plaintiff and a director of the 
defendant company the plaintiff company agreed to sell 
and the defendant company agreed to buy certain freehold 
property in London for £39,000. The property was leased 
for 42 years from 25th December, 1949, as the defendant 
company knew. At the meeting the director gave the 
plaintiff a cheque signed by himself on behalf of the 
defendant company and drawn in favour of the plaintiff’s 
solicitors for £3,900, the amount of the deposit. The 
plaintiff gave the director a receipt in the following terms: 
“Received of [the defendant company] the sum of £3,900 
as a deposit for the purchase of 6, 8 and 41 Boundary St., 
Shoreditch (freehold) which I agree to sell at £39,000. 
The plaintiff brought an action on the contract of sale and 


the defendant company pleaded s. 40 of the Law of Property 
Act 1925.* 


It was held (i) there was no sufficient memorandum in 
writing signed on behalf of the party to be charged to 
satisfy s. 40 of the Law of Property Act 1925, because the 


*See N.S.W. Conveyancing Act 1919-1954 s. 54a; Vic. Instruments 
Acts s. 128; Qld. Statute of Frauds and Limitations of 1867, s. 5; 
S.A. Law of Property Act 1936-1956, s. 26; W.A. Statute of Frauds 
1677, s. 4; Tas. Conveyancing and Law of Property Act 1884, s. 36. 
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cheque which was the only document signed on behalf of 
the defendant company contained no reference to any other 
document or to any transaction other than the order for 
payment which the cheque itself constituted, and which 
was not an order for payment to the plaintiff, the cheque 
could not therefore be read with the receipt so as to 
constitute a memorandum, and the plaintiff’s claim failed. 


(ii) Assuming the cheque and receipt could be read 
together the absence of any statement in the memorandum 
so constituted that the sale was subject to and with the 
benefit of the lease would not have vitiated the memorandum 
since the subject of the sale was freehold and as the 
defendant company knew of the lease it would be bound 
to accept a conveyance subject to the lease, 


(iii) Although a document signed by a party to be 
charged cannot for the purpose of constituting a memor- 
andum within s. 40 of the Law of Property Act 1925 be 
treated as referring to another document not then in 
existence, yet where two documents were signed and 
exchanged on the same occasion and _ substantially 
contemporaneously, as were the cheque and receipt in the 
present case, they should not merely because one is 
subsequent in time to the other be treated as incapable of 
referring to each other for the purposes of constituting a 
memorandum within s. 40. (Timmins v. Moreland Street 
Property Co. Ltd., [1957] 3 All E.R. 265 (C.A.)). 

Will 
Construction — gift of “all my goods, etc.” — whether gift 
confined to movables.—By his will a testator, after appoint- 
ing an executor and directing payment of his funeral and 
testamentary expenses and debts, provided as follows: “I 
give devise and bequeath unto X all my goods, etc.” His 
estate comprised chattels, money, shares, bonds, war 
savings certificates, insurance policies, war gratuity and 
freehold land. It was held that the testator intended to 
dispose of the whole of his estate (Re Scott deceased, Public 
Curator of Queensland v. Hass, [1957] Q.L. Reporter 507). 


General power of appointment — express exercise of general 
powers arising under two different settlements — no 
reference to power under third settlement — residuary 
devise — whether contrary intention appeared to inclusion 
of property comprised in third settlement.—The testatrix 
was given a general power of appointment under a settle- 
ment made in 1934 over a trust fund, and trusts were 
declared in default of her exercising the power. By her 
will the testatrix expressly exercised the general power of 
appointment conferred on her by two other settlements 
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and gave her residuary estate to trustees on certain trusts. 
The will did not contain any reference to the power of 
appointment under the settlement of 1934. It was held 
that the general power of appointment under the settle- 
ment made in 1934 had been effectively exercised by virtue 
of s. 27 of the Wills Act 1837,* as a contrary intention, as 
required by that section, had not been established (Re 
Thirlwell’s Will Trusts; Evans v. Thirlwell, [1957] 3 All 
E.R. 465). 








*See N.S.W. Wills, Probate and Administration Act 1898-1954, 
s. 23 (2) and (3); Vic. Wills Acts, s. 25; Qld. The Succession Acts 
1867 to 1943, s. 59; S.A. Wills Act 1936-1940, s. 30; W.A. adopted. 
see 2 Vict. No. 1, 1839, s. 3; Tas. adopted, see Wills Act 1840, © 





DIRECTORY OF REAL ESTATE AGENTS, AUCTIONEERS AND VALUERS 


BANKSTOWN 
E. F. FRIPP & CO. 
(N. E. J. Fripp, F.R.E.L, 
Q.R.V.). 
119 North Terrace. 
UY1189. 


BURWOOD 
G. H. PARKER & CO. 
Post Office Chambers, 
170 Burwood Road. 
UJ2112. 
CANTERBURY 
Cc. S. BOYNE & CO. Est. 1919. 
Head Office, Canterbury. 


Branches—Belmore, Punchbowl, 
Beverly Hills. Probate Valuers. 


LF2431-2. 


CRONULLA 
Cc. J. MONRO PTY. LTD. 
Curranulla St. (opp. station) 
LB5324-5. 
Also Sutherland. 


KINGS CROSS 
WM. JAMES & ABRAHAMS 
PTY. LTD., 
20-22 Kellett Street. 
Real Estate Agents, Auctioneers 
and Valuers. 
FL4021, 


LANE COVE 
N. A. C, BLUNT PTY. LTD. 
(Incorp. Laverty & Ford) 
139 Longueville Road. 
JB2367, JB1417. 


MARRICKVILLE 
C. H. C. SETON & CAMERON. 
Established 40 years. 
357 Illawarra Road. 
Values made for Probate. 
LL3241-2. 





MOSMAN 


CHAMBERS, K. B., L.R.E.A. 
523 Military Road. 
Estate Agents. 
XM7485. 


NEUTRAL BAY 


CROLL & CO. 
179 Military Road. 


Real Estate Agents, Homes and 
Investments. 


XY1311, XY1312. 


PETERSHAM 
A. H. TAYLOR. 
Real Estate Agent, 
Auctioneer and Valuer. 
448 Parramatta Rd., Petersham. 
Valuations for Probate. 


STRATHFIELD 
HARRY HIBBLE & SONS. 
Opp. Station. 
Property Management, Sales, 
Valuations, 
UM8360, UM7979. 


SYDNEY 
HOOKER, L. J., LIMITED. 
98 Pitt Street, Sydney. 
Estate Agents, Auctioneers, 
Valuers and Hotel Brokers. 
BW8401 (10 lines). 


HOBART, TASMANIA 


FREEMAN, DUFF & CO. 
148 Collins Street. 
Auctioneers, Real Estate and 
Insurance Agents & Valuers. 
7487-8. 
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EDITORIAL DEPARTMENT 
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